JANUARY, 1954 
VOLUME XXIII 
NUMBER ONE 


THE 


Camino 


Published By 


The National Conference of Bar Examiners 
Composed of Members of Law Examining Boards and Character Committees 


Robert Kingsley, Dean of the University of Southern California School of Law, 
and Thomas F. McDonald and Richard Bentley, former Chairmen of the A. B. A. 
Section of Legal Education and Admissions to the Bar. 














Officers of the National Conference 


Chairman EXECUTIVE COMMITTEE 

Ourn E. Watts : 

Barnett National Bank The Officers and 

Jeckuarilie, Florida Tuomas H. Apams, Ex-Officio, Detroit, Mich. 

Bert M. Gotpwarter, Chairman-Elect, Reno, Nev. 

Secretary 

Len Younc SMITH Harry NapELL, Paterson, N. J. 

30 N. Michigan Ave. Maurice D. L. Futter, San Francisco, Calif. 

Chicago, Ilincis Joun A. Buake, New York City, N. Y. 
Director WALTER Powers, Boston, Mass. 

Maryorre Merritt ' 

510 Equitable Buildi Frep M. Mock, Oklahoma City, Okla. 

Denver, Colorado Cuartes L. Moore, Cambridge, Ohio. 

CONTENTS 


Page 

Bar Examination Service Committee—Its Work and How It May 

Be of Service to Examining Boards—A Panel Discussion 
Adaptation of Questions by Local Board—Len Young Smith... 3 
Time Allotment for Answering Questions—George H. Turner 10 
Testing the Effectiveness of the Program—John T. DeGraff.... 13 
1953 Report of Tennessee Committee on Legal Education................ 25 
What’s His Line?—Luncheon Talk by Walter Powers.................... 27 


eee ee ee eee eee eee eevee eee eee ee eevee ee eee ee ee ee eee eee 


Important to Bar Examiners 


THE Bar EXAMINER for November, sent you early in January, 
contained the first part of the panel discussion on the program of the 
Bar Examination Service Committee. The second part of that discus- 
sidn appears on pages 3-25 of this issue. Len Young Smith, for example, 
shows how you can adapt to your particular needs questions ordered 
from the 1953 catalogue which you received in December. 


We suggest you insert THE Bar Examiners for November and Jan- 
uary in the black binder with the 1953 catalogue. You will then have 
the material in these two issues available for ready reference. 


Published at the office of 
Marsorre MERRITT 
510 Equitable Bldg. 
Denver, Colorado 











Bar Examination Service Committee 


Its Work and How It May Be of Service to Examining Boards 


The Second Part of a Panel Discussion at the Annual Meet- 
ing of The National Conference of Bar Examiners in Boston 
on August 24, 1953. The First Part Was Published in The Bar 
Examiner for November 1953, Vol. XXII, No. 6, Page 137. 


Len Younc Smitu, Chairman of the Panel: 
I am going to talk about the matter of adapting 
questions sent to the Committee for use locally. 
I thought it might be helpful if I distributed at 
this time four Bar Examination Service Com- 
mittee questions which we have used in Illinois, 
and then right after each question we have the 
question as adapted for use in Illinois. [See 
pages 20-25. | 





Adaptation of Questions by the Local Board 


Remarks of Len Young Smith 
President, Illinois State Board of Law Examiners 


For the adequate reason that the Illinois State Board of Law 
Examiners has contributed the third largest number of questions to 
the reservoir being built up by the Committee and may have drawn 
more from the pool than any other Board, I thought it might be help- 
ful to recount our experience in adapting questions from other states 
to local use in Illinois. 

To date we have adapted questions from California, New York, 
Pennsylvania and Iowa and from a law school in Missouri. When it 
comes to using questions submitted by the law schools, examiners 
in some states should avoid use of questions from certain law schools 
located elsewhere. In Illinois, for example, assuming their availability, 
we would not consider using questions from two leading law schools, 
Michigan and Harvard, for the reason that we frequently have as many 
applicants writing our examination from those two institutions as 
from our seven Illinois law schools. This is a factor which cannot 
be ignored in considering law school questions for local use. 
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On our March 1953 examination, we used two Bar Examination 
Service Committee questions, one each on Negotiable Instruments 
and Wills; on our recent examination conducted in August, we used 
ten such questions. Two of our questions on Constitutional Law, two 
on Wills, two on Conflict of Laws and one each on Negotiable Instru- 
ments, Equity, Domestic Relations and Partnership were really Bar 
Examination Service Committee questions, modified to conform to 
our pattern of expression. In both examinations, the questions were 
used, in part, to test the feasibility of the adaptation for local use of 
questions prepared by out-of-state examiners and law professors. 

On both examinations, the results were satisfactory. The appli- 
cants liked the questions, did reasonably well with them; the exam- 
iners found them effective and easy to grade. I have a suspicion, how- 
ever, that one group in Illinois disapproves heartily—the so-called 
quizmasters, who, I am sure, have been wondering where we obtained 
them. Their perplexity, I may add, disturbs us not the slightest. 

Since we give ten questions at each of five sessions of three hours, 
our applicants have an average of only eighteen minutes for answer- . 
ing a question. Many of the fine questions used elsewhere are pre- 
pared for applicants who have forty to fifty minutes for analysis and 
discussion. Obviously, their coverage does not admit of treatment ir 
eighteen minutes. In adapting Bar Examination Service Committee 
questions to Illinois use, we must first consider the scope of their 
content. 


To illustrate, an excellent question on Negotiable Instruments, 
prepared, I understand, by an out-of-state law professor for the Com- 
mittee of Bar Examiners of the State Bar of California, simply was 
too comprehensive for our time limitations (Question No. 1).* Ac- 
cording to the single space six-page, legal-size, analysis accompany- 
ing the question, six issues were covered, namely, (1) the negotiability 
of a note providing for an increase in the rate of interest if not paid at 
maturity; (2) the effect upon the negotiability of a provision for a 
specified extension of time if the maker’s wheat crop be less than a 
certain amount; (3) the effectiveness of an oral condition precedent 
against a holder in due course; (4) partial payment to the holder, 
before maturity, as a defense against a subsequent holder in due course; 
(5) alteration as a defense against a holder in due course; (6) the 
amount a holder in due course who holds collateral can recover from 
the maker who has a defense good against the payee. 


Like many questions treating a number of points, some of these 
issues could be eliminated and the question thus reduced would still 


*Questions 1 to 4, inclusive, discussed by Mr. Smith, are found on pages 20-25. 
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be a good question. By eliminating the first, third and fourth legal 
problems, the question, as modified, lent itself admirably for inclusion 
in our examination as a question dealing with the other three issues. 
Disposition of the question, as adapted for our use, was not in any way’ 
dependent upon the facts appearing in the original question with re- 
spect to the first, third and fourth points. 


Still considering solely the matter of content, I refer you to a 
splendid question on Wills used in California several years ago (Ques- 
tion No. 2). Of the excellent six-page analysis accompanying the 
question, approximately half was devoted to the two parts of the fifth 
legal problem, “Right of an administrator to deduct from a legacy 
the amount of a debt owed to the estate by the legatee. (a) When the 
Statute of Limitations has run on the debt. (b) When the legatee has 
died before the testator and the legatee’s child takes the legacy in his 
place.” We omitted the two issues covered by the fifth point and treated 
extensively in the analysis. And the portion of the statement of facts 
relating to the fifth point was omitted in the adaptation. The fourth 
legal problem, also consisting of two parts, involved the right of a leg- 
atee to dividends declared upon shares of stock which are the sub- 
ject of his legacy, “(a) Stock dividends declared before the death of 
the testator and (b) Cash dividends declared after the death of the 
testator.” It was deemed sufficient for our purposes to cover only the 
payment of a stock dividend after the execution of the will but before 
the testator’s death. We thus reduced the legal issues from seven 
to four. In the original question was a sentence to the effect that all of 
the testator’s assets were his separate property. This statement was, of 
course, desirable in a community property state such as California, 
but unnecessary in Illinois and was, accordingly, omitted. The ques- 
tion, as transformed, admits of an adequate answer in eighteen min- 
utes. 


Sometimes, a question is so framed (applicants will not like this 
word) as to be readily divisible into a minimum of two questions. From 
New York came a question of this character on Constitutional. Law 
(Question No. 3). You will observe that, as used by Mr. DeGraff 
and his Board, the question consists of four separate and independent 
parts. Incidentally, copies of this question were attached to a mem- 
orandum recently sent to all examiners—but, may I add, after Illinois 
had adapted the question for use on its August examination. Adapta- 
tion of this question was easy,—it almost automatically divides into 
two acceptable questions. As a matter of fact, there are six possible 
combinations of two parts each. And, where an examination consists 
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of more than fifty questions, the examiners may prefer to use but 
one part of this New York question. 

For our purposes, we combined the second and fourth paragraphs 
of the quoted statute, making a single question dealing with the con- 
stitutional validity of the portions of the statute (1) abolishing the 
right to a jury trial in wrongful death actions and granting the court 
discretion to direct a jury trial upon one or more of the issues involved 
in the accident and, (2) adding ten per cent of any recovery against 
the carrier to defray attorney’s fees and expenses of the plaintiff in 
bringing the action. In like manner, the first and third paragraphs of 
the statute were used to make a single question. The opening state- 
ment in the Bar Examination Service Committee version can be used 
without change in either adaptation. The remaining portion of the 
statement of facts of the original question is readily divisible into 
two parts, one dealing with the second and fourth paragraphs of the 
statute and the rest with the first and third paragraphs. 

The two questions were then submitted to our Board for deci- 
sion as to its preference. The combination covering paragraphs two 
and four of the statute was preferred. The alternate, points one and 
three, goes into my “barrel,” or personal stockpile, of questions for 
possible future use. In passing, I cannot resist observing that the New 
York question on Constitutional Law is, in my opinion, an ideal bar 
examination question. It is simply stated, comprehensive in scope, 
and realistically presents problems likely to arise. I was, consequently, 
somewhat surprised to have one bewildered applicant write: “This is 
certainly a troublesome problem and quite frankly I am not certain 
how the courts would hold.” 

The fourth question I have used was on Wills. Here, again, by the 
simple process of reducing the comprehensiveness of the question,— 
taking out the portion relating to execution of a will in duplicate and 
the lapsed legacy—we have a clear-cut question on (1) “incorpora- 
tion by reference” and (2) cy pres, both issues dealing with funda- 
mental principles which should be familiar to applicants, irrespective 
ot whether they have taken a course on Wills or, as sometimes re- 
grettably happens, received but a cursory treatment of this basic 
subject in a so-called bar review course. Now added to my collec- 
tion of gems from answers to bar examination questions is this ob- 
servation: “In order to apply cy pres the intent of the grantor must be 
a public or charitable one. And the intent, while it must be certain, 
cannot be too damned certain.” 

Second, in converting the questions of others, irrespective of the 
subject matter, the analysis of, or answer to, the question must be 
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checked carefully as to its correctness in the state of adoption. Ques- 
tions from other states, no matter how ably prepared and analyzed, 
should not be adopted blindly; the authorities cited should be read, 
not merely for purposes of verification, but for familiarizing the 
examiner with them. Nor is it enough that the cases and texts support 
the analysis,—there may be a local statute to the contrary. Again, 
the fact that the rule stated prevails in the state where the question was 
first used is not necessarily decisive; the rule may be a minority rule 
and opposed to the rule in your state. For example, in the California 
question on Wills previously described, the testator made a money 
bequest to his brother. The latter, who predeceased the testator, was 
survived by an only child, K. The analysis accompanying the answer 
stated that, in a majority of jurisdictions, under “anti-lapse” statutes, 
K would take the bequest. In our state, however, the Probate Act 
specifically declares that, in the situation described, for the reason that 
K’s father was not a descendant of the testator, the legacy lapses. 
(Ill. Rev. Stat. 1953, chap. 3, par. 200.) The correct answer to that 
part of the question dealing with the lapsed legacy was accordingly 
amended to reflect the applicability of our Illinois statute. The result, 
in this respect, was directly contrary to the conclusion in California. 

In the third place, it is usually desirable to supplement the analy- 
ses and answers of others with local citations. Since the great majority 
of questions on Constitutional Law are upon Federal rather than State 
Constitutional Law, additional authorities need be cited but rarely. 
For most questions on more purely local subjects, the particular 
state citations will strengthen your own answers. Our own state cases 
and statute were added as authorities in the answer to the California 
Wills question on lapsed legacies. Illinois citations were added in like 
manner to the California question on Negotiable Instruments. 

The New York question on Wills deals, in part, with the doctrine 
of incorporation by reference. The testator sought to incorporate in 
his will an existing trust instrument. The question does not state 
whether the instrument was revocable or irrevocable, although, as 
a matter of fact, the trust agreement in the principal case (Matter of 
Rausch, 258 N. Y. 327, 179 N. E. 755,) was unamendable and irre- 
vocable. A number of courts have adjudged that any attempt to in- 
corporate a revocable trust into a will is void for the reason it violates 
the Statute of Wills. The statement of the question was “tightened” 
so as to remove any lingering doubt, depending upon whether the 
trust was revocable or irrevocable, by the addition of the single 
word “irrevocable” before the words “trust agreement” in the ques- 
tion. And, in the answer, a relevant exhaustive law review article 


7 











(Can a Revocable Trust be Incorporated by Reference? Christian M. 
Lauritzen II, 45 Ill. Law Rev. 583-613,) was cited in support of the 
conclusion that an irrevocable trust can be incorporated by reference. 

In the matter of citing text and casebooks, I find that some of the 
analyses refer to authors whose works are but little used in Illinois. If 
we cite those volumes, we usually add other authorities better known 
and more widely used in our state. Answers will be strengthened by 
using familiar writers even though those cited in the answers to the 
committee questions may be equally as authoritative. 

A fourth factor to be considered in using questions from other 
states is that of correlation between the subject covered by the par- 
ticular question and its treatment by the law schools of the adapting 
state. If the question from another state deals with a phase of a sub- 
ject covered by few, if any, of the law schools of your state, the 
question should not be used. It may well be that the law schools of the 
adapting state devote little attention, for example, to the matter of 
discharge of contracts. If so, then, in my opinion, irrespective of the 
excellence of the question from another state, its use should be avoided. 

Since one of our aims is to constantly increase the degree of 
correlation between bar examinations and law school examinations, 
we should test each question submitted to us by the Bar Examination 
Service Committee in the light of the coverage of its content by the 
law schools of our own state. Here, may I say in passing, is where 
the law schools can aid the committee immeasurably by sending us 
questions which have proved effective in the past and which lend 
themselves to use in other states. If they serve no other purpose than 
that of apprising us of the extent basic subjects are covered in law 
school curricula, they will be welcome aids. 

Fifth, names of the parties and places should be changed. To add 
a degree of color to my questions, for names I frequently resort to 
ancestral, Biblical and genealogical sources as well as to names of 
relatives and friends in my native state, the Commonwealth of Ken- 
tucky. For purposes of uniformity, I have changed the names or let- 
ters, as the case may be, appearing in the Bar Examination Service 
Committee questions so as to conform them to the designations which, 
I fear, are beginning to earmark my questions. 

In Illinois, we seldom use letters to designate parties, preferring 
to use names, not merely to add color but, in our collective opinion, 
to aid our applicants. It is so much easier to identify oneself with 
Jones or, in my questions, Parnach, Phineas or Philemon, than to 
associate oneself with A, B and C or X, Y and Z. So, you will find, 
that, in all instances, we have changed names, letters and places 
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for the reasons stated and also to cause them to present our own dis- 
tinctive appearance or format. 

The sixth and last point I would like to discuss is not a question 
of adaptation to local use at all, but is one which we have asked our- 
selves, namely, have the questions supplied by the Bar Examination 
Service Committee and used in Illinois proved effective in testing 
the professional fitness of applicants for admission to the bar? Our 
answer is an unqualified “Yes.” We have expended much time in 
adapting the twelve questions used in our 1953 examinations, occa- 
sionally as much if not more than in preparing an original question. 
Indeed, I know of no substitute or shortcut so far as time is concerned, 
in either the preparation, or adaptation, of bar examination questions. 

The questions from other states have been both stimulating and 
challenging. For now we are concerned not only with obtaining ap- 
probation of our questions by the Supreme Court of our state, the law 
school faculties and, to some extent, the applicants, but with improving 
our questions so that they will meet a favorable reception in all other 
jurisdictions and some of them merit the high compliment of adapta- 
tion for use on other bar examinations. 


In summary, in adapting for local use the questions of exam- 
iners and law professors in other states, we must be ever mindful of 
their content and coverage, the correctness of the rules of law stated 
and applied in the answers accompanying the questions, the desirabil- 
ity of supplementing the analyses with local citations and texts fa- 
miliar to our state, and the changing of the names of the parties and 
places in the questions so as to make the amended questions repre- 
sentative examples of our own unaided efforts. By following these 
simple precepts, I am confident that you will find, as we have learned, 
that use of a part of the veritable treasure of serviceable questions 
successfully employed in other states—and now at your command— 
will lighten your duties as bar examiners, improve the quality of your 
examinations, and serve as a constant challenge in the high duty 
devolving upon us of passing upon the professional fitness of the law- 
yers of tomorrow. 


Now we are down to the point in our program where we must 
consider the time element, time allotted for answering questions. 
Our next speaker was former Chairman of this Conference. He is 
at present State Delegate for Nebraska in the House of Delegates 
of the American Bar Association, Clerk of the Supreme Court of Ne- 
braska, and Secretary of the Nebraska State Bar Commission, Mr. 
George H. Turner. 








George H. Turner, Secretary of the Nebraska State Bar Commission, and Bert 
Goldwater, Chairman of the Nevada Board of Bar Examiners. Mr. Goldwater is 
Chairman-Elect of The National Conference of Bar Examiners. 


Time Allotment for Answering Questions 


Remarks of George H. Turner 
Secretary, Nebraska State Bar Commission 


Members of the Conference, at the outset I want to say to you 
that although John DeGraff and Professor Godfrey have very modestly 
said that most of the progress made is due to the Committee, I happen 
to be a member of that Committee, and while I hope, and I am sure 
that other members of the Committee hope, that both John DeGraff 
and Professor Godfrey have profited by the few suggestions we have 
made, the most of the credit for the progress thus made is due to the 
very hard and very intelligent work of those two gentlemen. I think 
they are entitled to a great deal of credit and our gratitude for the 
tremendous effort they have expended during this year. They have 
brought this project to a point where we are about ready to make 
real bar examination service available to the examining boards of 
any state that desires to avail itself of the service. 

Now there is a real reason for this service. Most of you are chosen, 
or rather have been chosen, as bar examiners by appointment by a 
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Fred M. Mock, Chairman of the Oklahoma Board of Bar Examiners, and Stanley 


G. Falk and John A. Blake, members of the New York Board of Law Examiners, 
also smile for us in their Boston picture. 





governor or highest court of your state because you are considered 
to be good lawyers, but that does not necessarily mean that you are 
experts in draftsmanship and few of us are. It does not mean that 
you are necessarily familiar with what is the proper scope of a bar 
examination. We find from our experience in Nebraska that the 
examiner is quite apt to over-emphasize the field in which he is 
particularly interested, or in which his particular practice lies. I have 
been the clerk of an appellate court for more than twenty years, and 
I suppose I over-emphasize Procedure. An attorney, although he 
may be a competent attorney in his field, who spends a substantial 
amount of his time in defending insurance cases, will over-emphasize 
Torts. The lawyer who represents banks may over-emphasize the field 
in which he is particularly interested. Consequently, lacking the 
professor’s knowledge of what the student should have covered dur- 
ing his course, we may be giving undue emphasis to some matters 
and not enough to others. Therefore, I think we can draw much from 
the experience of the professor and from the experience of examiners 
in the states where examinations are quite comprehensive in taking 
for our own use the questions which they have found to be of merit. 

Then, in the matter of draftsmanship itself, we are not all experts 
in the field. I know we have found in Nebraska, as I am sure you 
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have, that the stating of a question is in itself an art. We may some- 
times state a pretty good question and then by the query at the end, 
have it suggest the answer. That is not good. There we can rely, as 
examiners, upon the superior knowledge and experience of those who 
are expert in the drafting of questions. 

Now Mr. Smith has covered quite fully the adaptability of the 
subject matter of questions that may be suggested to you, so in a very 
few words I will speak of the changing of the question in such a way 
as to make it conform to the time allotment which we have. 

If you have looked through the catalogue, you will notice that 
a good many of the questions run from twenty minutes to an hour for 
a suggested time allotment. Now in our state we give a series of six 
blind questions. The first four in each series are drawn from those 
subjects which are required in most law schools. Questions number 
five and six are from subjects that are elective subjects in most law 
schools. Each applicant is required to answer questions one, two, three, 
and four, and may elect between five and six, so unless he is ter- 
ribly unlucky he will have had one of those selected subjects during 
his college course. Now with that time limitation, five questions to 
be answered in an hour and a half, it is quite obvious that many of the 
questions which we hope you will soon be drawing from the pool will 
not fit your needs. It then becomes your problem to carefully analyze 
the question, bearing in mind that you have the advantage of rather 
superior draftsmanship and rather extensive knowledge of coverage 
of the subject, and reduce that by omitting parts to the point where 
you can reasonably expect a student to answer in the time which you 
are allotting him. As you know, the questions from the Committee 
are not yet available, but most of you will recall that, a few years 
ago, as an experiment only, certain questions were made available 
to the states. I have used them in Nebraska and I found no diffi- 
culty whatsoever in re-phrasing the question and reducing the 
scope perhaps to the point where we could expect the student to 
answer it in the fifteen or eighteen minutes which we allot. It has 
worked very satisfactorily with us and I am sure when the catalogue 
is complete, when the services are entirely available to you, if you 
will draw upon the pool, you will find it equally valuable to you and 
a step, a long step, toward a goal which we are striving to achieve, a 
better, a more comprehensive, a fairer bar examination. 


Mr. SmitH: One phase in the matter of testing bar examinations 
is correlating the results of bar examinations with the law school 
grades of the applicants. Mr. DeGraff will bring us up to date on the 
statistical part of the Service Committee Program. 
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Testing the Effectiveness of the Program 
Remarks of John T. DeGraff 


Chairman, Bar Examination Service Committee 


A statistical report is a pretty dull subject to conclude this pro- 
gram but I assure you that it’s going to be short. I discussed sta- 
tistics in some detail at our meeting in St. Louis*, so I am going to 
limit myself today to a report on the statistical aspects of the pro- 
gram of your Bar Examination Service Committee. 

On March 31, the Committee sent to all examiners a letter, which 
read in part as follows: 


“Bar examinations have been criticized generally and in par- 
ticular by the law schools, by the courts, by educators and by the 
legal profession itself. We have been told from time to time that 
we flunk too many men from the good law schools and that we 
pass too many men with inferior educational backgrounds, but 
the truth of the matter is that no one really knows whether these 
criticisms are justified. 

“A few states have made regular and systematic statistical 
analyses of the performance of their examinations and these 
studies have tended to show that, in most cases, the examiners are 
doing a creditable and efficient job. Such studies serve a three- 
fold purpose: (1) They furnish an effective and convincing 
answer to unjustified criticism; (2) they invariably tend to bring 
about improvement in the examination by pointing out any 
weaknesses that may exist; and (3) where law school averages 
do not properly correlate with bar examination grades, the studies 
tend to show whether the fault lies with the law school or with the 
bar examination. 

“No one can tell today how well bar examinations through- 
out the country actually function and no one will ever be able 
to appraise bar examinations on a fair basis until such studies 
are made. The studies that have been made will have greater 
significance if they can be supplemented by similar studies in a 
large number of states. Analysis of the performance of law schools 
which send a substantial number of graduates to several states 
will be particularly helpful and significant. Only by such wide- 
spread studies can we ascertain how a particular bar examina- 
tion does perform and whether the bar examinations, individu- 





*The Bar Examiner, Vol. XIX, July, 1950, page 147. 
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ally or collectively, are meeting acceptable standards of perform- 
ance. 

“The National Conference of Bar Examiners is now pre- 
pared to furnish, without cost, a study and analysis of the per- 
formance of the examination in any state which would like to 
participate in this program.” 


The examiners of fourteen states replied that they would be 
interested in using the statistical service provided by the Commit- 
tee. Four states replied that they would not use the service and one 
state reported that it was deferring decision until after the August 
meeting of the Conference. The others were non-committal. 

Two states have already tried out the service offered by the Com- 
mittee. In view of the fact that the Committee’s offer was made on 
the understanding that its analysis and report would be confidential 
and would not be disclosed or published without the consent of the 
examiners, I can only disclose that one was a large state and one was 
a small state. The performance in each of these states was very cred- 
itable. 

In the small state there were sixteen applicants from one law 
school. The top four, based on their law school averages, all 
passed the examination; two-thirds of the middle eight were suc- 
cessful; and only one of the bottom four passed; which is about as 
good an over-all performance as you could expect of any examination. 

In the large state separate correlations were made with law 
school averages in eight or nine law schools. The report established 
that the examination functioned very satisfactorily. The examiners 
of that state, after reading the report, said that the analysis of the 
statistics was very helpful and informative. 

Such reports will have much greater value and significance if 
more states elect to participate in the program. At the present time 
only four or five states compile statistical reports on the performance 
of their examinations. Reliable standards of performance cannot be 
established on the basis of the limited data now available. 

We do know that the states which regularly test the performance 
of their examinations are showing satisfactory and often excellent 
results. We do not know, however, whether those results are char- 
acteristic of bar examinations generally or whether they are better 
or worse than the results in the great majority of the states. No one 
can determine with assurance whether the performance of bar ex- 
aminations throughout the United States is good, bad or indifferent 
until reports are obtained from a more representative number of states. 
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The Bar Examination Service Committee is prepared to assist the 
examiners of any state which may wish to participate in this aspect 
of our program. If you would like to test the performance of your 
examination, all you have to do is to send us the grades received by the 
candidates taking your examination for the first time and the law 
school averages of the same candidates. You can procure the law 
school averages from the law schools or, if you prefer, the Committee 
can arrange to do so. 

I must emphasize, however, that such tests are significant only 
when there are at least thirty candidates from each law school whose 
averages are to be correlated with the bar examination grades. A cor- 
relation based on only four or five candidates from a particular law 
school is of little value. 

In the larger states several law schools will have thirty or more 
candidates on a single examination. In such cases a correlation can 
be made if you send in the bar examination grades of the candidates 
from the schools which had thirty or more applicants taking a par- 
ticular examination for the first time. Where there are less than thirty 
candidates from a particular law school, the correlation can, never- 
theless, be made if grades are assembled from first-time candidates on 
two or more examinations. For example, if only ten or twelve grad- 
uates from a certain law school take the examination each year, a 
satisfactory correlation could be made from the grades given on the 
bar examination to those candidates on three successive examinations. 

This means, of course, that correlations may be impracticable in 
the smaller states for certain law schools which may have only four 
or five or fewer candidates each year. Nevertheless, in almost every 
state there are one or more law schools which will have at least 
thirty candidates over a three-year period. The Committee, on the re- 
quest of the examiners of any state, will gladly cooperate in working 
out the details of such a statistical study. 

Again, I would like to emphasize the voluntary character of the 
Committee’s program. We do not want to pressure any Board to sub- 
mit its results for statistical analysis. But, if the examiners of any 
state would like to know more about how their examination functions, 
the Committee will be glad to cooperate by furnishing an impartial 
statistical analysis and report and by explaining the procedures so that 
future studies can be made by the Board, either independently or with 
the continued assistance of the Bar Examination Service Committee. 

I will now conclude this part of our program today by opening 
the meeting to general discussion and questions from the floor. 
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General Discussion 


Mr. Situ: I might say that the large state that submitted their 
questions for testing by the Statistical Service was Illinois, and I can 
recommend that you submit your examinations for review by the 
Statistical Service. Now I would like to have questions—I am sure 
there must be some,—just direct your questions to the member of 
the panel who spoke on the particular subject. 


Leon W. Powers of Iowa: I am interested in the mechanics of 
distribution. Are these questions to be available to each member of 
the Board or to the Organized Board through some officer? 


Mr. DeGrarr: The entire program of the Committee is open 
for suggestions, so anything I tell you is merely a tentative plan of 
the Committee and, if you have a better idea, we will welcome your 
suggestions. Our thought was that we would distribute the questions 
to any member of any board who asked for them. Mr. Godfrey touched 
upon the fact that if we limit each board to ten questions, the members 
of the board should allocate the questions as among themselves, be- 
cause if each member of the board asks us for ten, we are going to run 
over our limit. . 

I would suggest that the chairman or secretary bring it up at a 
board meeting and let each of the members of the board decide how 
many he would like to try, and limit the total requests to ten on any 
one examination. That would mean that each board collectively could 
order either twenty or thirty questions in one year, depending on 
whether it conducts two or three examinations each year. 


Mr. SmitH: Other questions? 


CLARENCE J. Younc of Oregon: I would like to inquire whether 
it is contemplated, as the work of this Service Committee goes for- 
ward, if you will take over the task of actually revamping questions 
that are submitted to you by the local boards instead of simply either 
approving them or rejecting them. 


Mr. DeGrarr: I think the problem there is almost wholly finan- 
cial. It would be relatively easy for this Committee, if sufficient funds 
were available, to have a staff of well-trained professional men who 
could be recruited from the law schools or existing boards of exam- 
iners on a part-time or full-time basis. They could research or revise 
the questions that are contributed or they could, if necessary, pre- 
pare additional questions. 
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In the beginning, however, we are trying to run this program on 
the finances of the Conference itself. We are proposing to give this 
service to the states without any cost to them. If we are going to do 
it on that basis, we can’t do any research or revision. 


If this program meets with general acceptance, and the states are 
willing to pay for the additional service or if some Foundation would 
like to contribute, the possibilities of future expansion and improve- 
ment are unlimited. If the states want to pay for the service, the Com- 
mittee could easily provide experts to grade questions as well as to 
draft them. But that is not the Committee’s present objective. Our 
present objective is to exchange questions and answers so that all 
examiners may become familiar with the type of questions that are 
used in other states. We all realize that we are engaged in an experi- 
ment, but we won’t know how it works until we try it out. 


G. Douctas CLappERTON of Michigan: I have an idea, I hope. 
There is a great difference between the various states in the sub- 
jects in which questions are asked; for example one state may ask 
questions in as many as twenty-one subjects or more. I am wonder- 
ing, since the work of this Committee must necessarily be limited in 
the number of questions that are available from the bank of questions, 
if it might not be a good idea to limit that bank to the subjects which 
we would all agree would be fundamental subjects. 


Mr. Situ: I think I can answer that in part and others may sup- 
plement it if necessary. I think the objective of the Committee is to 
have a substantial number of questions submitted in the so-called 
basic subjects. I think last year the Survey of the Legal Profession 
showed that approximately twelve or thirteen subjects were used for 
examinations in over 90% of the states. 


We are not submitting, as a rule, questions on practice and pro- 
cedure because those questions are generally local as to subject mat- 
ter. Professor Godfrey may have something to add. 


Proressor Goprrey: I agree generally with what Mr. Smith has 
said. I am just a little concerned, however, about the suggestion that 
has come up. If we should limit the subject matter of contributions, 
there would be a danger of freezing our stock of questions and freezing 
the classifications. As long as each examiner is permitted to select 
whatever question he wants, I can’t see how it would do any harm to 
use fringe subjects, like labor law and administrative law. There is no 
limit to what we can include in the catalogue, and if the examiners 
don’t want to use questions on these subjects, they don’t have to. 
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It happens that examiners have proved to be most interested in 
the basic subjects so far, but I would not like to have our Commit- 
tee take any action that would limit the use of questions on the newer 
subjects. 


Harry Napett of New Jersey: Our experience in New Jersey 
has been that when the court added some of these new subjects to the 
list of required subjects on the bar examination, we found that we had 
no questions at all on those subjects and most of us knew very little 
about subjects like labor law. I think when I was in school there was 
such a course, but it’s a long time ago and I think very few people 
took it. Administrative law is a comparatively new subject—many of 
us didn’t have that in law school. Our knowledge of Federal Adminis- 
tration, unless we are specializing in the subject, is of a very rudi- 
mentary nature. So I think it will be very helpful, if any members of 
boards or professors from law schools have questions that they think 
are suitable on any subject, whether they are advanced subjects or 
not, to send them in and, as Professor Godfrey said, it’s optional 
whether or not you use them. 


Mr. Smit: Any other questions? 


JosePpH A. Mitiimet of New Hampshire: I am a member of the 
New Hampshire Board and it was New Hampshire that was the small 
state in Mr. DeGraff’s statistical report. I am afraid our examination 
violates almost all your rules. But that isn’t what I got up to say. I 
got up to ask if you have any questions on hand of an objective nature. 
I remember at law school Professor Corbin used to give us entire 
contract examinations in objective form. Do we have on hand any 
objective questions? I think the answer is “no,” but I want Mr. 
DeGraff or Mr. Godfrey to verify. 


Mr. DeGrarr: I assume you refer to the so-called “true-false” 
or “yes-no” questions. We have a lot of them in New York, but we 
haven’t contributed them to the Committee and I do not believe that 
“yes-no” questions from one state are suitable for use in other states. 
We doubt whether answers that are correct in New York would be 
correct in other states. You can correct an error in an essay question 
by your grading, but when you use “yes-no” questions, you can’t 
correct errors in drafting. An objective type question that requires 
a “yes” answer in New York may require a “no” answer in New 
Hampshire or New Mexico and be entirely unanswerable in New 
Jersey. Moreover, it is not advisable to use “yes-no” questions unless 
you used a substantial number. I think it is unsafe to use less than a 
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hundred “yes-no” questions on any examination. If you use only ten 
or twenty, guessing can play a very important part. 


Mr. Miturmet: Has New York found it successful? 


Mr. DeGrarr: We have been using “yes-no” questions in New 
York for nearly thirty years. We use three hundred of them on every 
examination. So, with three hundred “yes-no” questions, the element 
of guessing is largely eliminated. We find, by repeated statistical 
studies, that they uniformly correlate with law school averages as well 
as and, in fact, a shade better than essay questions. We also find that 
essay and “yes-no” questions used together correlate better with law 
school averages than either one separately. 

Your comment that your examination “violates almost all the 
rules” confirms a thought I expressed at our last meeting in San 
Francisco. I said then that I thought many of the small states, despite 
the fact that they did not employ the techniques used in the larger 
states, were, nevertheless, doing a very effective job.* There just isn’t 
any one way to conduct a bar examination. No one knows all the 
answers. The techniques that work well in the larger states, are not 
necessarily essential in the smaller states, and the techniques used in 
the smaller states may not work well in larger jurisdictions. 

I was very much interested in the statistical analysis of the exam- 
ination in your state because it showed, regardless of what you call 
the “rules,” that you are conducting a very effective examination. 


Mr. SmitH: Any other questions? 


CHAIRMAN THomas H. Apams: One of the matters, of course, that 
this Conference must act upon is whether this work should go for- 
ward. At San Francisco last year, an appropriation of ten thousand 
dollars was made and Mr. DeGraff has been able to do the work that 
has been done to this point, which is certainly appreciable, for very 
much less than that amount, as you have heard. Mr. DeGraff said 
that his Committee didn’t care to make a recommendation as to what 
should be done. However, the Executive Committee unanimously rec- 
ommends that the Conference continue this work and that an appro- 
priation of ten thousand dollars be made for the work of this Commit- 
tee during the next year. That doesn’t mean they will spend all of it. 
They probably won’t need that much. I would like to entertain a mo- 
tion that that be done. 


From THE Fioor: For our information, Mr. Chairman, may I 
inquire where this money is to come from? 





*The Bar Examiner, Vol. XXII, January, 1953, page 30. 
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Mr. Apams: The Conference has that amount of money. We feel 
that that money, over some length of time, can properly be used for 
this project. The use of that money will not imperil the other work of 
the Conference. I think you can rest assured that there is enough to 
carry on if we ran into difficulty, enough to carry on for some length 
of time. 


Mr. Leon Powers: Mr. Chairman, I move that this work should 
continue, and that whatever funds are available be made available to 
the Committee for their use up to ten thousand dollars. I might add 
that I hope that the questions will soon become available. 


Mr. CLARENCE J. Younc: I second the motion. 


Mr. Apams: Is there any further discussion? Will all in favor 
says “aye”; those opposed “no.” So voted (unanimously). 


Question No. 1 


Negotiable Instruments 
(California) 


M purchased from P a tractor to be delivered, giving P the note set forth 
below. At the same time they agreed orally that the note would be of no effect 
until M received the tractor and, after thirty days, notified P it was satisfactory. 
The note read: 


$500.00 X City, Y State, November 1, 1949 


One year after date I promise to pay P, or order Five Hundred Dollars 
with interest thereon from date at four per cent, if paid at maturity, 
otherwise at six per cent. If the wheat crop on my farm falls below ten 
bushels per acre in 1950, this note is to be extended for one year. 


(Signed) M. 


Before the tractor arrived, M handed P, who still held the note, $200, telling 
him to enter a credit on the note, which P did not do. 

Thereafter, P, using the same typewriter on which the note was originally 
written, typed the figure “1” between the dollar sign and the figure “5” and the 
words “One Thousand” in the vacant space left before the words “Five Hundred,” 
so the note thereafter appeared to be for $1,500. 

P then borrowed $400 from H Bank and to secure his own note therefor, in- 
dorsed M’s note in blank and delivered it to H Bank, in December, 1949. H Bank 
took in ignorance of all facts not appearing on the note. H Bank made no inquiry 
of M. 

M thereafter discovered the tractor was unsatisfactory and returned it to P. 

P’s note to H Bank is now due and unpaid. P is insolvent. M’s wheat crop 
in 1950 was more than ten bushels per acre. Can H Bank recover from M on the 
note, and, if so, how much? Discuss. 7 
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As Adapted for Use in Illinois 





Michael Muir purchased from David Price a tractor to be delivered, giving 
Price the following note: 


$500.00 Hazard, Illinois, November 1, 1951 


One year after date I promise to pay to David Price or order Five 
Hundred Dollars with interest thereon from date at five per cent. If the 
wheat crop on my farm falls below ten bushels per acre in 1952, this note 
is to be extended for one year. 


(Signed) Michael Muir 


Later, Price, using the same typewriter on which the note was originally 
written, typed the figure “1” between the dollar sign and the figure “5” and the 
words “One Thousand” in the vacant space left before the words “Five Hundred,” 
so the note thereafter appeared to be for $1,500. 

Price then borrowed $400 from the Hazard National Bank and, to secure his 
own note, indorsed Muir’s note in blank and delivered it to the bank, in December, 
1951. The bank took, in ignorance of all facts not appearing on the note. Price’s 
note to Hazard National Bank is now due and unpaid. Price is insolvent. Muir’s 
wheat crop in 1952 was more than ten bushels per acre. 

On January 23, 1953, Hazard National Bank sues Muir on his note. 


Decision? Give reasons. 


Question No. 2 


Wills 
(California) 


T made a valid will providing: 


(1) To my only child, C, I leave 100 shares of stock in Paper Corpora- 
tion, 100 shares of my stock in Steel Corporation, and my two bonds of 
Copper Corporation, Nos. X 295 and X 296. 

(2) To my brother B and my sister S, I leave each $10,000. 

(3) All the rest of my estate I leave to my wife W. 


All of T’s assets are his separate property. After the will was made, B died. 
Then T died. A was appointed administrator c.t.a. He found that T had sold his 
two Copper Corporation bonds, and had never owned any stock of Paper Cor- 
poration. Such bonds and stock are listed and available on the N. Y. Stock Ex- 
change. A found that there were 150 shares of Steel Corporation, the additional 50 
shares having been acquired as a stock dividend after the will was made but 
before T’s death. Just after T’s death Steel Corporation declared and paid a cash 
dividend of $10 per share. A also discovered in the estate a past-due promissory 
note for $5,000 made by S payable to T. The statute of limitations has run on 
the note. There was also a promissory note for $5,000, which is now due, made 
by B payable to T. B is survived by his only child K. 


Discuss how the estate should be distributed. 
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As Adapted for Use in Illinois 





Tolliver Turner made a valid will which, to the extent relevant, provides: 


“(1) To my only child Clarissa, I leave 100 shares of stock in Oil 
Corporation, 100 shares of my stock in Coal Corporation, and my two bonds 
of Copper Corporation, Nos. M 109 and M 110. 

“(2) To my brother Bertram and my sister Sophronia, I leave each 
$10,000. 

“(3) All the rest of my estate I leave to my wife Winifred.” 


After the will was made, Bertram died. Then the testator died. The executor 
found that Tolliver Turner had sold his two Copper Corporation bonds, and had 
never owned any stock of Oil Corporation. These bonds and stocks are listed and 
available on the New York Stock Exchange. The executor found that there were 
150 shares of Coal Corporation, the additional 50 shares having been acquired as 
a stock dividend after the will was made but before Tolliver Turner’s death. 
Bertram is survived by his only child Karen. 


Advise the executor as to how the estate should be distributed. 


Question No. 3 


Constitutional Law 
(New York) 


B, a resident of New York, while riding in the State of Y on an interstate 
railroad train of R. Co., was killed when the train was derailed. For many years, 
the statutes of the State of Y authorized a cause of action for wrongful death in 
favor of the administrator of the deceased, no restriction being placed on the 
amount of recovery and both parties being entitled to a trial by jury as a matter 
of right, as in other law actions. A week before the accident in which B met his 
death, the following statute was enacted by the State of Y: 


“1. In an action for wrongful death, the recovery of the plaintiff shall 
not exceed the sum of $5,000, except in a case where the deceased is sur- 
vived by a wife or child, or both. 

“2. In any action hereafter commenced to recover damages for wrong- 
ful death, neither party shall have a right to a jury trial, but the court, in 
its discretion, may direct a jury trial on one or more of the issues involved 
in the accident. 

“3. In an action against a common carrier, to recover damages for per- 
sonal injuries or wrongful death: 

“(a) The common carrier shall be presumed to have been negligent, 
upon proof that the injuries or death resulted from an accident in- 
volving such carrier, unless the common carrier affirmatively 
establishes that it exercised due care and caution and was free from 
fault. 

“(b) In the event of a recovery against the carrier, there shall be added 
to the amount of the verdict or award 10% of that amount to defray 
counsel fees and expenses of the plaintiff in bringing the action.” 
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Except for the provisions of the foregoing statute, the laws of the State of 
Y contained no provision for the allowance of counsel fees in any action to 
any plaintiff or defendant. 

B’s sole surviving distributee was A, his invalid brother, aged twenty-eight, 
who was entirely dependent on B for support. At the time of his death, B was 
thirty-five years of age and earned $30,000 a year, $5,000 of which he contributed 
each year to A’s support. 

A was duly appointed administrator of B’s estate and commenced an action 
in the State of Y against R Co. to recover for the wrongful death of B. R Co. 
demanded a jury trial, but the court denied its request and heard the case without 
a-jury. A offered no proof of negligence, but relied on the presumption created 
by the foregoing statute. At the close of the plaintiff's case, R Co. rested and 
offered no proof. 

Thereafter, the Judge made a decision awarding A $100,000 damages, holding 
that the limitation in Section 1 of the statute violated the Federal Constitution. 
Pursuant to Section 3(b) of the statute, $10,000 was added to the award for 
attorney’s fees and expenses. R Co. appeals. 


What decision? 


As Adapted for Use in Illinois 





Peter Higby, a resident of Illinois, while riding in the State of Z on an inter- 
state railroad train of Y Railway Company, was fatally injured when the train 
was derailed. For many years, a statute of the State of Z authorized a cause of 
action for wrongful death in favor of the personal representative of the deceased, 
without restriction upon the amount of recovery, and granted a trial by jury to 
both parties as a matter of right, as in other law actions. A week before Higby’s 
fatal accident, a statute was enacted by the legislature of the State of Z which, 
so far as relevant, provided: 


“1. In any action hereafter commenced to recover damages for wrong- 
ful death, neither party shall have a right to a jury trial, but the court, in 
its discretion, may direct a jury trial on one or more of the issues involved 
in the accident. 

“2. In an action against a common carrier, to recover damages for 
personal injuries or wrongful death, in the event of a recovery against 
the carrier, there shall be added to the amount of the verdict or award ten 
(10%) per cent of such amount to defray counsel fees and expenses of the 
plaintiff in bringing the action.” 


Except for the provisions of the foregoing statute, the laws of the State of 
Z contain no provision for the allowance of counsel fees in any action to any 
plaintiff or defendant. 

Elisha Higby, the administrator of Peter Higby’s estate, brought an action in 
the State of Z against Y Railway Company to recover for the wrongful death of 
Peter Higby for the benefit of the latter’s next-of-kin. Defendant demanded a 
jury trial, but the court denied its request and heard the case without a jury. 
Thereafter, the trial judge awarded the plaintiff damages in the amount of 
$100,000 and, pursuant to section 2 of the statute, added $10,000 to the judgment 
for attorney’s fees and expenses. Defendant appeals. 


Decision? Give reasons. 
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Question No. 4 


Wills 
(New York) 


On June 1, 1945, T, a widower, duly executed, in duplicate, a will which, 

after making several specific bequests to named employees, provided as follows: 
“All the rest, residue and remainder of my estate I give and bequeath 

in the following manner: 


“(A) One-third thereof to my friend, X; 

“(B) One-third thereof to Y Trust Co., to be held for the benefit of 

my friend, F, under the same terms and conditions of the existing 

Trust Agreement between myself and Y Trust Co. for F’s benefit, 

dated September 1, 1940; and 

“(C) One-third thereof to the State Volunteer Fire Company of the 

village of Z, in the State of New York, the principal to be kept intact 

and the income to be devoted to the reasonable and proper uses of 

said company for whatsoever purposes its members may see fit. 

“I make no provision for my son, because I have adequately provided 
for him in my lifetime. 

“I appoint L executor of this, my last will.” 


T died September 1, 1949, a resident of New York and L offered one duplicate 
original of the will for probate. S objected on the ground that, since the will 
was executed in duplicate, both copies had to be produced before the will could 
be probated. L is able to show that, after the execution of the will, T delivered 
one duplicate original to L and requested him to put it in his office safe, stating 
that he would retain the other one; that shortly thereafter T accidently spilled ink 
over the duplicate he had retained and, because the blot marred the whole in- 
strument, T, thinking it of no importance, tore it up and threw it away. 

Although an organization known as the State Street Volunteer Fire Company 
was incorporated for the purpose of fire protection for the Village of Z and was 
in existence at the time of the execution of the will, it was dissolved shortly before 
T’s death, when the village of Z was incorporated as a city and established a paid 
fire department. 

T, whose estate consists entirely of personal property and is valued at $300,000, 
was survived by S, his sole distributee, by D, the daughter of X, and by F. X had 
died May 1, 1949. 

What interest, if any, has S in T’s estate? 


As Adapted for Use in Illinois 





On June 9, 1948, William Tolles, a widower, duly executed his will which, 
so far as relevant, provided: 


“All the rest, residue and remainder of my estate I give, devise and 
bequeath, as follows: (a) One half (4%) thereof to Farmers Trust Com- 
pany to be held for the benefit of my friend, Francesca Gruson, under the 
same terms and conditions of the existing irrevocable trust agreement 
between myself and Farmers Trust Company for the benefit of Fran- 
cesca Gruson, dated September 1, 1943; and (b) One-half (14) thereof to 
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the Main Street Volunteer Fire Company of the Village of Keene, Illinois, 
the principal to be kept intact and the income to be devoted to the 
reasonable and proper uses of said company for whatsoever purposes its 
members may see fit. I make no provision for my son, Arthur Tolles, 
because I have adequately provided for him in my lifetime.” 


Tolles died on September 1, 1952. His estate consists entirely of personal 
property valued at $200,000. The testator was survived by Arthur Tolles, his only 
heir-at-law, and by Francesca Gruson. 

Although an organization known as the Main Street Volunteer Fire Company 
was incorporated for the purpose of fire protection for the Village of Keene and 
was in existence on June 9, 1948, it was dissolved shortly before Tolles died 
when the Village of Keene was incorporated as a city and established a paid 
fire department. 

What interest, if any, has Arthur Tolles in the estate of William Tolles? 
Explain. 





1953 Report of Tennessee Committee 


The Tennessee Bar Association’s Committee on Legal Education 
and Admission to the Bar submitted the following matters and recom- 
mendations in its 1953 report: 

“1. The desirability of initiating conferences between the State 
Board of Law Examiners and the deans of the various law schools of 
the state, with the State Bar Association Committee on Legal Educa- 
tion and Admission to the Bar serving as sponsor and moderator of such 
conferences. This question was discussed informally with the deans of 
at least two law schools of the state and the idea was given enthusiastic 
approval. Your Committee recommends that its successor committee 
give further consideration to such conferences covering not only the 
type of state bar examination to be given, but also all other matters 
relating to the preparation of the applicant for examination and his 
admission to the bar. 

“2. The question has been raised of protecting the public from the 
man who obtains a license to practice law and thereafter engages in 
business at the same time retaining his status as a licensed lawyer. Sev- 
eral instances were pointed out wherein it appears that men, immedi- 
ately after obtaining a license, are compelled for economic or other 
reasons to go into business, and either seek to do a limited or sporadic 
practice of law on the side, or, as in some instances, seek to set up a 
practice after spending some years in a business wholly unrelated to the 
law. Your Committee is not prepared at this time to make a definite 
recommendation on this matter. It suggests, however, that the Associa- 
tion give consideration to a possible solution thereof by advocating an 
amendment to the rules promulgated by the supreme court so as to 
provide that the initial license to practice law be a provisional one for 
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a period of five years. This would become a full and final license at the 
end of that period, provided the holder thereof is engaged in the full 
time practice of law either for himself or as a full time employee ren- 
dering legal services to a governmental agency, trust company, or the 
like. If, at the end of the five year period the holder of the provisional 
license is not engaged in the practice as aforesaid, such license would 
lapse, and the holder thereof should be required to retake the bar 
examination as a condition of entering upon the practice of law at that 
time or later. 


“3. Your Committee has had its attention called to the approving 
by the Veterans Administration and by the accrediting agencies of 
several states of correspondence law schools, correspondence law 
courses, and law schools which do not meet the standards of the Ameri- 
can Bar Association, as a means of preparation for admission to the 
bar, all of which is expressly disapproved by the American Bar Associ- 
ation and is contrary to the standards of legal education adopted by it 
and by the Tennessee Bar Association. We recommend that this Associ- 
ation go on record as endorsing the position of the American Bar 
Association in its efforts to discourage approval by any accrediting 
agencies of correspondence law schools, correspondence law courses, 
and courses in law schools not approved by the American Bar Associa- 
tion, as a means of preparation for admission to the bar. 


“4. If, as hereinbefore suggested, this Association through its 
Committee on Legal Education and Admission to the Bar, sponsors and 
acts as moderator of regular joint meetings of the State Board of Law 
Examiners and the deans of the law schools of Tennessee, it is evident 
that the Board of Law Examiners will require the services of a full 
time executive secretary to assist it in the performance of its duties 
and the discharge of its responsibilities, both in connection with the 
additional labor cast upon the Board by such conferences, and in the 
discharge of its present heavy load of work. In any event, it seems wise 
to your Committtee to suggest that the Association recommend to the 
State Board of Law Examiners that it exercise the right which it now 
has of employing a full time executive secretary to assist the Board in 
the performance of its manifold duties. 


“5. Your Committee has carefully reviewed the statutes and the 
present Rules of the Tennessee Supreme Court and the Board of Law 
Examiners governing admission to the Bar of Tennessee as adopted 
and published July 1, 1952, and finds them adequate.” 
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Massachusetts was represented at our annual meeting in Bos- 
ton by the gentlemen in the above picture (left to right): Bar 
Examiner Arthur L. Brown of Boston, Horace E. Allen of 
Springfield and Secretary of the Massachusetts Board, Justice 
Frank J. Donahue of the Superior Court, and Walter Powers 
of Boston, Chairman of the Massachusetts Board of Bar Exam- 
iners. While the tangible dessert at the Tuesday noon session 
was apple pie and cheese, the intangible topping, of the entire 
meeting in fact, was the luncheon talk by Mr. Powers. We were 
first inclined to supply the heading “Can You Top This?” but 
after considering Mr. Powers’ service as a citizen, lawyer, bar 
examiner, and toastmaster in New England, we decided upon 


What’s His Line? 


Tuomas H. Apams, Chairman of The National Conference of Bar 
Examiners: At this point, I want to present our speaker for the 
luncheon, Walter Powers, Chairman of the Massachusetts Board of 
Bar Examiners. I am not going to take any time in introducing him 
because I couldn’t do it justice in the time I have available. I do want 
to say one thing: I have carried on correspondence with him for some 
time, trying to find out the subject of his talk. To this moment I don’t 
know what it’s going to be; I am not at all sure Mr. Powers does. 
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I do want to express to him our appreciation for what he and the 
Massachusetts Board have done to make our stay in Boston most 
enjoyable. Mr. Powers. 


Remarks of Walter Powers 
Chairman, Massachusetts Board of Bar Examiners 


Mr. Present Chairman, Mr. Future Chairman, and Queen Bee 
Miss Merritt. Tom Adams hasn’t given you the gist of the corre- 
spondence at all accurately. Of course he states only one side of the 
case. I will take the other, that is to say the right side. He twice told 
me in letters, “Don’t try to be profound.” Well, that was a real dis- 
appointment to me, because I can be profound as anything, and I was 
looking forward to doing it. But I am acting under his orders so I 
will abandon it, although it does seem to me there are some serious 
questions that merit more attention than are given. We put on our 
examinations questions on such things as armed robbery, things that 
we never run into in daily practice, and yet how much we miss the 
fundamental subjects of jactitation of marriage, and of regrating, 
engrossing, forcing, and forestalling. We never have them on Massa- 
chusetts exams. 

I would like to give you a little talk on those subjects; but I 
know how to take orders so I am not going to do it. As I depart from 
those attractive possibilities, I am a little enheartened by the story of 
Judge Gould, a fine state-of-Maine lawyer. He had a fine library in his 
home,’and a young lawyer came to consult him on something (more 
to show off than to learn); and after he had talked, longer than was 
necessary, to prolong the conversation further he looked around at 
the books and said, “Judge Gould, I wish I had a library like this.” 
To which Judge Gould replied, “It would only confuse you.” 

I do hope that you won’t find that I am in the position of the sec- 
ond half of Asquith’s remark about one of Balfour’s speeches: “The 
honorable gentleman’s great and undeniable talents for cogent speech 
and clarity of expression are a positive handicap to him when he has 
nothing to say.” 

Now to come to more serious matters, I admonish myself oc- 
casionally, and should constantly, to remember an inscription on 
our Park Street Church some years ago, where for a week they used 
to carry a display for the public to see of the topic of next Sunday’s 
sermon and the topic of next Sunday evening’s Young People’s meet- 
ing, that I shall take to heart, and intend to. I will give it without em- 
phasis, for fear that I might not put the emphasis in the intended 
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places. The inscription was, “What good am I doing here for Christ’s 
sake?” 


The only serious thing I have to say, besides what I have already 
said, is something I heard at the cocktail party last evening, and that 
is, “The trouble with the world at present is that the stupid people are 
so positive and the intelligent people are so confused.” 


I will now, in any hope of alleviating whatever stupidity or what- 
ever confusion exists in this room, point out that we all have the 
same problem; and while the solution I am going to give you I ac- 
knowledge in advance comes from another field and it isn’t wholly 
applicable, the problem is this: In this nation, founded among other 
things on the concept of the right of the individual, we must as bar 
examiners see to it that an upright, intelligent, decent applicant is 
not excluded from the bar merely because of lack of technical quali- 
fications; and, at the same time, our duty to the public is such that 
we must not admit any applicant however upright, however intelli- 
gent, however decent, if his technical qualifications are not sufficient! 


The solution to that, which I grant is a solution by analogy only, 
was supplied by our Judge Walsh of the Superior Court. In an auto- 
mobile case, the jury came in and was asked if they had agreed on a 
verdict. The foreman said, “We have, but I should like to ask Your 
Honor a question.” The judge asked, “What is it?” The foreman 
said, “The jury all agree that they must find for the defendant, but 
we are told that there is a way in which we can find for the defendant 
and still give the plaintiff something; and, if so, we would like to do 
that.” The judge said, “There is no way you can do that and the clerk 
will poll the jury” which the clerk did, and they all said they found 
for the defendant. 

The judge then said, “I spoke, Mr. Foreman, a little too hurriedly. 
I told you there was no way you can find for the defendant and still 
give the plaintiff something. There is a way. Mr. Sheriff, you will 
take the jury back into the jury room, and when you get there, Mr. 
Foreman, you will pass around your hat. Everything that’s put into 
the hat you can give to the plaintiff.” 


We, in Massachusetts, have not yet sent in questions to the ques- 
tion pool. So perhaps it’s a little premature to read you these questions 
from a bar examination that has never been given. These questions 
were written by an exasperated bar examiner, exasperated by the 
many answers which we all get in which the applicant tries to guess 
what the examiner wants, what the examiner thinks is the right 


29 











answer. So these are questions which are short, and even have their 
field indicated, and which are designed to give the applicant a chance 
to outguess the examiners. 

The first one is “Procedure and Practice.” In a petition for a 
writ of audita querela, brought within three days after the defendant’s 
death, why must service of the summons at the funeral be made before 
the grave is filled in, in order to be regarded as sufficient? 

The second one is “Criminal Law.” X, who has been sentenced 
to State Prison for one year, hires Y as his substitute to serve the 
sentence. At the expiration of six months Y dies. Can X recover from 
Y’s estate all the money paid, or only one-half? 

The third one is “Torts.” If A falsely says of B’s cows that they 
have tuberculosis and give diseased milk, can they sue A in slander 
through B as next friend, or must a guardian ad litem in cattlem be 
appointed for them? Why? 

This is “Real Property.” Is the law that a man of illegitimate 
birth cannot acquire valid title to real property a statutory or a com- 
mon-law rule? Why does title in such a case pass automatically to his 
mother rather than to his father? 

This is “Equity” and I don’t think this is a very good question— 
not as good as the others. After a court of equity has issued a decree 
ordering the defendant to marry the plaintiff, how many days has 
she within which to comply? By what means does she obtain her 
release from jail in order to comply with the decree? 

“Contracts”—this is a good one. It will require rather close atten- 
tion. If A contracts to build a house for B, on C’s land, in derogation 
of the grant, and it is proven at the trial that C was a common enemy, 
what are the rights of the sub-contractor D? 

“Constitutional Law.” Did the Rule in Shelley’s case over-rule 
the Rule in the Dartmouth College Case? What reason did the court 
give for holding that notwithstanding the constitutional prohibition 
of the impairment of contracts the slave Shelley must be returned to 
his owner? 

“Evidence.” This is the next to the last one. Under the “famous- 
man” rule of evidence, which of the following are regarded as suf- 
ficiently famous to render whatever they have said admissible in 
evidence: A president of the United States? A defeated candidate for 
president? A defeated candidate for the presidential nomination? 

And the last one, “Ethics.” Ethics is a hard subject to get a good 
answer to. Is it ethical for a lawyer to hide his opponent’s brief-case 
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during a trial, provided he is entirely innocent of any intention either 
to examine its contents or to steal it? Why is the rule different in 
the case of his opponent’s eye-glasses? 

Now I have come to the end of my speech, and I am painfully 
reminded in my mind (I don’t know where else you can be reminded) 
of a remark made to me after my first argument before our Supreme 
Judicial Court. My opponent was an excellent lawyer who spoke 
very slowly and sweetly. He had prevailed in the lower courts, so I 
argued first in the Supreme Court. After I had finished he got up 
and said, “I have listened with admiration, as I am sure every one else 
in this court has, to the cogent argument of my learned young friend; 
and I wish to urge him sincerely to commit it to writing and preserve 
it carefully. Because doubtless the day will come, as I hope it may, 
when he will have occasion to argue a case to which it will be ap- 
plicable.” 

We of the Boston Bar, because I am also a practicing lawyer 
besides being a bar examiner, sincerely welcome the opportunity to 
welcome you here. Many a man goes to an American Bar Associa- 
tion meeting because perhaps his wife has never seen Plymouth Rock 
or because she thinks he has some extra money and extra time. I don’t 
suppose any go for the purpose of advertising themselves, but they 
themselves are the ones who make up their minds to attend. But the 
Bar Examiners, and I say this without any undue modesty, are of 
the elite. They are not people who selected themselves. They are 
people who have had the seal of approval placed upon them by the 
appointing officers. 

So here we have a group of Bar Examiners, and I suppose to 
some extent the law professors who are here have had the seal of 
approval placed on them too, I know only a few—but they are all 
right, all of them, intelligent, bright people, and here we are asso- 
ciating, on almost equal terms, and I do mean this sincerely, with 
men who are at the top of the profession and have been so recognized 
in their own states. It is a delight to have you with us and we hope 
you will have enjoyed your stay. 


Mr. Apams: Thank you very much, Mr. Powers. The Bar Ex- 
amination Service Committee, as you know, has not up to this time 
purchased any questions. We would like for a silver dollar [extending 
a silver dollar], if we may, to make our first purchase of bar examina- 
tion questions. I shall be interested in learning how Mr. Godfrey 
catalogs them. 
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WE WERE IN BOSTON TOO! 


Upper photo: John T. Fey, Dean of the George Washington University Law School, 
and Milton W. King, Member of the Committee on Admissions and Grievances, 
U. S. District Court for the District of Columbia. 


Lower photo: Henry B. Witham, Dean of the Indianapolis Division of Indiana 
University School of Law, and Beniamin F. Boyer, Dean of Temple University 
School of Law. 





